Foreword to the 2013 Edition

The Legal Division Reference Book is the culmination of over thirty
years of dedicated efforts of many members of the Office of Chief
Counsel’s Legal Division at the Federal Law Enforcement
Training Centers. The reader will find brief descriptions of the facts,
issues and holdings of important Supreme Court cases decided
concerning Fourth, Fifth and Sixth Amendment issues, as well as
several others, taught by the Legal Division. There is also an
Additional Resources section which includes guidance from the
Departments of Homeland Security, Justice, and State as well as
selected Federal Criminal Procedure and Evidence Rules,
selected Federal Criminal Statutes, and other helpful law
enforcement legal resources. Note that the case law and statutes
contained in this book are current as of the date of publication.

I invite all to visit the Legal Division’s website at —

www.fletc.gov/legal

This website contains other resources to keep law enforcement
officers updated on the ever changing law enforcement legal
landscape, such as:

The Informer — a monthly review of significant Supreme Court and
Federal Courts of Appeals cases of interest to law enforcement. A free
subscription is offered to The Informer by going to its page on the web
site, clicking the “subscribe” link, and entering an e-mail address.

Case Digests — compilations of all of the cases reported in The
Informer during the year. For the years 2006-2009 and 2010 there
are two digests. One is organized by federal circuit and the other by
subject matter.

PodCasts — covering the Fourth, Fifth, and Sixth Amendments as well
as many other issues of import to law enforcement, these 7-10
minute presentations can be accessed through a computer or
downloaded to an MP3 player.

The site also contains articles, training programs, FAQs, and
downloads.

John Besselman
Chief, Legal Division
July 2013


http://www.fletc.gov/legal

How to Use this Book

The Legal Division Handbook relies essentially on the Supreme Court
cases that have developed Fourth, Fifth and Sixth Amendment law.
Crucial principles of the law are embedded in the Handbook text with
frequent cites to the pertinent cases. This Reference Book provides an
opportunity to gain further insight, clarity and understanding of the
law by setting out the facts, issues, holding, and rationales of those
significant decisions. The cases are listed by subject in the Table of
Contents and by name in the Index in the back of this book.

This Reference Book is also helpful in preparing for legal
examinations. The facts of each case can mimic the material that
make up multiple choice test questions. The issue in each case brief
can serve as a test question. Students may attempt to answer the
question posed in the issue before reading the Supreme Court’s
answer and rationale as a means of testing knowledge gained from
course work and the Handbook. For additional practice test
questions, see the Practice Exam booklet or visit

www.fletc.gov/training/programs/legal-division/practice-exams

Specific guidance from the Departments is arranged for quick
reference on issues such as Use of Race, Legal Ethics, Consensual
Monitoring, HIPAA, Use of Deadly Force, Consular Notification,
Interviewing Government Employees, the USA Patriot Act, and sample
search warrant language. You will find this guidance in the Table of
Contents.

Step by step guidance on how to draft a Criminal Complaint, Search
Warrant application, and their probable cause affidavits, as well
examples of common federal documents and forms are contained in
the Legal Division Student Guide to Preparing Criminal Complaints,
Arrest Warrants, and Search Warrants.


http://www.fletc.gov/training/programs/legal-division/practice-exams
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I. EXCLUSIONARY RULE
A. ORIGINS

Weeks v. United States
232 U.S. 383, 34 S. Ct. 341 (1914)

FACTS: Police officers arrested the defendant without a
warrant at his place of employment. Other police officers went
to his home. After a neighbor told the officers where the
defendant kept a key, they entered the house. The officers
searched and found evidence of gambling paraphernalia that
they turned over to the U.S. Marshal. Later that day, the
Marshal returned to the house and found additional evidence.
Neither the Marshal nor the police had a search warrant. The
government used this evidence to convict the defendant of using
the mails to transport gambling paraphernalia.

ISSUE: Whether the evidence seized by the U.S. Marshal
was admissible?

HELD: No. As the evidence was obtained through
unconstitutional means, it was not admissible.

DISCUSSION: An official of the United States seized the
evidence acting under the color of office in direct violation of the
defendant’s Fourth Amendment protections. The Supreme
Court held that the federal government could not wuse
unreasonably obtained evidence in a federal courtroom.
However, the fruit of the first search conducted by the state
officers was admissible. “As the Fourth Amendment is not
directed to the individual misconduct of such officials [state and
local police officers],” the fruits of the state search were
admissible in a federal trial.

Note: The Fourth Amendment would not be completely
applicable to state actions until the Mapp v. Ohio decision
in 1961.
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Elkins v. United States
364 U.S. 206, 80 S. Ct. 1437 (1960)

FACTS: State officers, having received information that the
defendants possessed obscene motion pictures, obtained a
search warrant for the defendant’s house. The officers did not
find any obscene pictures but they found various paraphernalia
they believed was used to make illegal wiretaps. A state court
held that the search was illegal under state law. During these
state proceedings, federal officers, acting under a federal search
warrant, obtained the items in state custody. Shortly after that,
state officials abandoned their case and federal agents obtained
a federal indictment.

ISSUE.: Whether evidence obtained because of an
unreasonable search and seizure by state officers,
without involvement of federal officers, is
admissible in a federal criminal trial?

HELD: No. Evidence obtained because of an unreasonable
search and seizure by state officers is inadmissible
in a federal criminal trial.

DISCUSSION: The Supreme Court created the exclusionary
rule to prevent, not repair. Its purpose is to deter unreasonable
activity - to compel respect for the constitutional guaranty to be
free from unreasonable searches in the only effective way - by
removing the incentive to disregard it. Evidence obtained by
state officers during a search that, if conducted by federal
officers, would have violated the Fourth Amendment, is
inadmissible in a federal criminal trial.

Mapp v. Ohio
367 U.S. 643, 81 S. Ct 1684 (1961)

FACTS: Three police officers arrived at the defendant’s
home pursuant to information that “a person [was| hiding out

2
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in the home, who was wanted for questioning in connection
with a recent bombing, and that there was a large amount of
policy paraphernalia being hidden in the home.” The officers
knocked on the door and demanded entry. The defendant, after
telephoning her attorney, refused to admit them without a
search warrant.

Three hours later, the officers (now with four additional officers)
again sought entry. When the defendant did not immediately
come to the door, the officers forcibly opened at least one door
to the house. Upon confronting the defendant, she demanded
to see the search warrant. One officer held up a paper claimed
to be a warrant. The defendant grabbed the “warrant” and
placed it in her bosom. A struggle followed in which the officers
recovered the piece of paper. They handcuffed the defendant
because she had been “belligerent” in resisting their official
rescue of the “warrant” from her person. Running roughshod
over the defendant, a police officer “grabbed” her, “twisted” [her]
hand, and she “yelled [and]| pleaded with him” because “it was
hurting.” The officers discovered the obscene materials for
which she was ultimately convicted of possessing in the course
of a widespread search. At trial, the officers produced no
search warrant, nor was the failure to produce one explained.

ISSUE: Whether the Fourth Amendment applies to state
actions?

HELD: Yes. The Supreme Court made the Fourth
Amendment and the exclusionary rule applicable to
the states.

DISCUSSION: The Fourth Amendment right of privacy is
enforceable against state actions through the due process
clause of the Fourteenth Amendment. State officers were now
regulated by the restrictions found in the Fourth Amendment.

Fourth Amendment



B. FRUIT OF THE POISONOUS TREE

Silverthorne Lumber Co. v. United States
251 U.S. 385, 40 S. Ct. 182 (1920)

FACTS: Silverthorne was indicted and arrested. While he
was being detained, DOJ representatives and the U. S. Marshal
went to his corporate office. Without authority, they confiscated
and copied his records. The federal trial court held that the
officers unconstitutionally obtained the records and ordered
their return. Based on the copies, the government obtained a
new indictment, and served the defendant a subpoena for the
original records.

ISSUES: 1. Whether the government can use information
obtained from an illegal search and seizure to
secure other evidence?

2. Whether the Fourth Amendment protects
corporations against unlawful searches and
seizures?

HELD: 1. No. The government may not use illegally
obtained evidence to gain additional evidence.

2. Yes. Corporations are protected by the
Fourth Amendment.

DISCUSSION: Information gained by the government’s
unlawful search and seizure may not be used as a basis to
subpoena that information. The essence of a rule prohibiting
the acquisition of evidence in an illegal way is that it cannot be
used at all. This is the “Fruit of the Poisonous Tree” doctrine.
This doctrine prohibits law enforcement officers from doing
indirectly what they are prohibited from doing directly. Also,
the Court held that corporations enjoy a right be free from
unreasonable searches and seizures.
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Nardone v. United States
308 U.S. 338, 60 S. Ct. 266 (1939)

FACTS: The government convicted the defendant of fraud,
based on evidence secured through a wiretap. The conviction
was reversed on appeal because the wiretap violated federal law.
At the second trial, the government did not introduce the
evidence from the wiretap. However, the defendant was again
convicted. On appeal, he argued that the trial court should
have suppressed much of the evidence against him, because the
government would not have learned about it but for the fact
that they had performed the original illegal wiretap.

ISSUE: Whether courts must exclude all evidence that the
government gained directly and indirectly from an
illegal search?

HELD: No. If the government performs an illegal search,
and the information learned eventually led it to
other evidence, that evidence may still be
introduced, if the connection between that evidence
and the illegal search is distant and tenuous.

DISCUSSION: If the only reason that the government has a
particular piece of evidence is that it performed an illegal
search, then a court will exclude evidence. However, if the trial
judge determines that its connection to the illegal search is
remote, the evidence may still be admissible.

United States v. Ceccolini
435 U.S. 268, 98 S. Ct. 1054 (1978)

FACTS: The FBI investigated gambling in the defendant’s
place of business. A full year after the FBI ended its
surveillance, a police officer, while taking a break in defendant’s
flower shop, “tarried” behind the customer counter, and
conversed with an employee of the shop. During this illegal
search, he noticed an envelope with money protruding on the
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cash register. Upon examination, he found it contained money
and gambling slips. The officer then placed the envelope back
on the register and, without telling the employee what he had
found, asked her to whom the envelope belonged. She said it
belonged to the defendant and that she had instructions to give
it to someone. The officer’s finding was reported to local
detectives and to the FBI. Four months later, officers
interviewed the employee. Six months after that the defendant
testified before the grand jury that he had never taken wagers
at his shop. The employee testified to the contrary, and the
government indicted the defendant for perjury.

ISSUES: Whether the employee’s testimony was inadmissible
as “fruit of the poisonous tree?”

HELD: No. The employee’s testimony was admissible as
the illegal search was attenuated as to the
employee’s statements.

DISCUSSION: The time lapse between the police officer’s
illegal search and the store clerk’s testimony as to the
defendant’s activities was significant. This attenuation was
sufficient to evaporate the connection between the illegality and
the testimony so as to render the testimony admissible. A
substantial period of time elapsed between the illegal search
and initial contact with the store clerk who was present at the
time of the search. The clerk’s testimony was an act of her own
free will and was not coerced or induced by official authority
because of the illegal search.

United States v. Crews
445 U.S. 463, 100 S. Ct. 1244 (1980)

FACTS: The defendant was in the general area of some
recent crimes. He resembled a police “lookout” that described
the perpetrator. An eyewitness to one of the crimes tentatively
identified the defendant to a law enforcement officer as he left a
nearby restroom.
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The officers detained the defendant and summoned the
detective assigned to the robberies. Upon his arrival ten to
fifteen minutes later, his attempt to take a photograph of the
defendant was thwarted by the inclement weather. The officers
then took the defendant into custody, ostensibly because he
was a suspected truant. The officers took a photograph of the
defendant at the station.

The following day, the police showed the first victim a photo
display including a photo of the defendant. She immediately
selected the defendant as her assailant. Later, another victim
made a similar identification. The officers arrested the
defendant. At a court-ordered lineup, the two women who had
previously made the photographic identifications positively
identified the defendant as their assailant. The defendant was
later identified in court by the two witnesses.

ISSUE: Whether the in-court identification was tainted by
the identifications made through the illegal seizure?

HELD: No. In-court identification can be tainted by
identifications made through an illegal seizure. But
in this instance, the eyewitness’ identification was
not the result of the illegal seizure.

DISCUSSION: The police knew the victim’s identity before
the arrest and was not discovered because of the unlawful
arrest. Also, the unlawful police conduct did not bias the
victim’s capacity to identify the perpetrator of the crime.

“The exclusionary rule enjoins the Government from benefiting
from evidence it has unlawfully obtained; it does not reach
backward to taint information that was in official hands prior to
any illegality. . . . The pretrial identification obtained through
use of the photograph taken during defendant’s illegal detention
cannot be introduced; but the in-court identification is
admissible . . . because the police’s knowledge of defendant’s
identity and the victim’s independent recollections of him both
antedated the unlawful arrest and were thus untainted by the

7
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constitutional violation.”

Taylor v. Alabama
457 U.S. 687, 102 S. Ct. 2664 (1982)

FACTS: After a robbery, an incarcerated individual told police
that he had heard that the defendant was involved. Based on
this information, two officers arrested the defendant without a
warrant, searched him, fingerprinted him, questioned him, and
placed him a lineup. Subsequently, the police matched the
defendant’s fingerprints with those found on items that had
been handled by one of the robbers. Once told of this, the
defendant waived his rights and confessed. A court found that
the tip from the incarcerated individual was insufficient to give
police probable cause to obtain a warrant or to arrest petitioner.

ISSUE: Whether the confession obtained from the
defendant was the fruit of an illegal seizure?

HELD: Yes. The initial fingerprints, which were themselves
the fruit of an illegal arrest, and which were used to
extract a confession from petitioner, were not
sufficiently attenuated to break the connection
between the illegal arrest and the confession.

DISCUSSION: The Court held that a confession obtained
through custodial interrogation after an illegal arrest should be
excluded unless intervening events break the causal connection
between the illegal arrest and the confession. The Court
identified several factors that should be considered in
determining whether a confession has been purged of the taint
of the illegal arrest: time between the arrest and the confession,
the presence of intervening circumstances, and, particularly,
the purpose and flagrancy of the official misconduct. The
government bears the burden of proving that a confession is
admissible.

Here, there was no meaningful intervening event. The illegality
8
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of the initial arrest was not cured by the facts that six hours
elapsed between the arrest and confession, that the confession
was “voluntary” for Fifth Amendment purposes because
Miranda warnings were given; that the defendant was permitted
a short visit with his girlfriend; or that the police did not
physically abuse petitioner. Nor was the fact that an arrest
warrant, based on a comparison of fingerprints, was filed after
the defendant had been arrested.

Trupiano v. United States
334 U.S. 699, 68 S. Ct. 1229 (1948)

FACTS: A Federal agent illegally seized evidence of an illicit
alcohol still. The Supreme Court held that the officer had
ample time to secure a search warra